INTRODUCTION
This article contemplates whether the time is ripe for Australia to lean in 1 to the option of mandatory gender board quotas and perhaps to impose them. The background to the debate about gender quotas on boards and possible future directions will be discussed. In Australia, although there is a tradition of gender policy initiatives such as the Work Gender Equality Act (Cth) 2013 (WGE Act), and some voluntary initiatives designed to boost female representation, path dependence tends to perpetuate existing institutional arrangements which favour male-dominated boards. The path created by existing institutional arrangements is counterbalanced by diffusion, where we observe the experimentation that has occurred in other jurisdictions about gender quotas on boards and borrow ideas to form our own policies.
It will be argued that, while functionalist arguments dominate the literature and the debate in business circles regarding gender quotas on corporate boards, the most enduring justifications are normative, and based on equality, parity and democracy. Broadly stated, functionalist arguments contend that women make a measurable difference to corporate performance; the arguments reach their pinnacle in the business case which posits that having women on boards is good for business. This article argues that the business case is often misconceived and we should maintain a healthy scepticism about its claims. This leads to a broader question about what type of representation we can expect from women on boards and it is contended that the symbolic representation of women is sufficient because it signals a change to traditional conceptions of authority and citizenship.
Does the current political climate in Australia favour the introduction of a gender quota on corporate boards? Although state involvement in corporations has been traditionally discouraged because they are private bodies, Australia's overall approach to legislation in this area is both public and pragmatic. This combination results in significant state intervention in corporate governance. It will also be argued that we may now be at a critical juncture due to the intense public interest in gender as a political issue. These two factors -the public pragmatism of statutory regulation of corporations in Australia and the current salience of gender as a political issue -may favour the introduction of a quota, even by a centre-right government.
Finally the optimal design of an Australian board gender quota will be explored, taking into account Australia's corporations law and corporate governance regime and comparing it to other jurisdictions which have promoted a gender quota in similar areas.
II BACKGROUND
This article expands upon an article published in 2012 where the author advocated that gender quotas on boards should be seriously reconsidered for Australia. That article argued that the participation of women on boards is a measure of economic citizenship and democratic leadership, and therefore the percentage of women on boards should broadly reflect their workforce participation.
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The present article primarily focuses upon literature, debates and policies which have been generated about this issue over the last five years.
Most of the studies of gender structures on corporate boards in Australia date from the early 1990s. 3 In 1995, a study conducted by Korn Ferry and the Australian Institute of Company Directors ('AICD') showed that the percentage of women on boards was about 4 per cent. 4 By 2010 the Australian Bureau of Statistics ('ABS') commented that there had been very little progress towards gender equality on boards, even though percentages had doubled to 8 per cent. The number of board seats had changed little from 121 seats in 2003 to 123 seats in 2010. 5 In 2012 the number of women on the boards of ASX 200 companies was about 10-13.8 per cent 6 and still disappointingly low. 7 Important structural and situational factors were (and are) impeding women's progress to corporate board positions. A serious debate about quotas was needed as part of a broader strategy to boost participation.
By 2012 some soft policy and regulatory options had been implemented, such as the ASX disclosure obligations and the mentoring programs conducted by the AICD. Further, collaborative approaches between corporations, government and civil society were generating a strong debate and there was considerable societal pressure for change. However, the need for a long-term plan was evident, owing to the complexities of the issue, the structural nature of the impediments, and the slow progression of women onto boards. As a consequence, it was contended by the present author that coercive measures 2 Peta Spender, 'Gender Diversity on Boards in Australia: Waiting for the Great Leap Forward? ' (2012) 27 Australian Journal of Corporate Law 22. 3 The author has been undertaking research about women in corporations since the early 1990s.
At 6 See the discussion in Spender, above n 2, 28-30. 7 Ibid 28. needed to be considered as an adjunct to soft options. 8 To this end, it was argued that the quota debate should be reopened and informed by the experience of other countries such as Norway that had embraced the quota option. Since 2012, debate about gender quotas has spread like a prairie fire 9 and is now commonplace. It is clear that a strong appetite for change persists, as demonstrated by the volume of commentary that has recently been published on this topic. 10 There is enormous interest in the topic and it appears to be accelerating rather than diminishing.
III FRAMEWORK
This article examines the existing institutional arrangements in Australia that predict, or militate against, the introduction of board gender quotas. Certain current institutional arrangements may predict future legislative gender quotas due to path dependence. 11 'Path dependence' refers to the formation of policy; once a policy path is taken, it may become 'locked in', as actors responding to new circumstances adjust their strategies to accommodate the prevailing pattern. 12 In this context, 'path dependence' describes the influence of a particular set of factors such as corporate ownership structures, economic and market conditions, history, culture and political ideology that set the path for regulation. 13 In the context of gender equality two paths converge -gender and corporate regulation. Institutional arrangements which favour the introduction of a gender quota for corporate boards include, for example, a history of political gender quotas. 14 For Terjesen, Aguilera and Lorenz the institutional arrangements that predict gender quotas for boards are the historical factors of greater family policy welfare provisions for women in the labour market, gender equality initiatives and left-leaning governments.
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In Australia, evidence suggests that some institutional arrangements favour the introduction of quotas, for example, a tradition of gender equality initiatives manifested in the WGE Act. On the other hand, countervailing tendencies, such as the lack of a political quota tradition, a possible ambivalence about affirmative action, and the predisposition to voluntary initiatives due to the characterisation of the issue as one of 'corporate governance', may discourage state intervention on gender grounds. 16 Diffusion may be counterpoised against path dependence. The term 'diffusion' refers to the spread of policy initiatives from one jurisdiction to another. The central force behind diffusion is the uncertainty of policymakers -due to limited information and bounded rationality -about whether policies work. Thus there is a tendency to apply policies that have been implemented, and seem to work, in other countries. 17 A process of diffusion is spreading gender quota laws from country to country, to transnational bodies such as the EU, and from public sector contexts to private boards. 18 Diffusion is more likely to occur at a critical juncture. 19 It is argued below that Australia is at this critical juncture now because of the intense public interest in and commentary about this issue, and the current salience of gender as a political issue.
The article also considers the justifications for quotas and argues that the enduring justifications for quotas are based on equality, parity and democratic legitimacy. These justifications may be distinguished from functionalist justifications about quotas which are, in the author's view, too fragile to support this initiative.
IV PREDICTORS OF GENDER QUOTAS

A Gender Equality Initiatives
A tradition of gender equality reforms paves the way for gender quotas. Whilst this tradition has been firmly established in Australia since the 1970s,
20
Charlesworth and Macdonald note that some important steps were taken in 2013 to develop Australia's gender equity infrastructure 21 through enhanced reporting requirements under the WGE Act. 22 The WGE Act includes equal remuneration as one of its principal objectives and is one of six 'gender equality indicators' ('GEIs') against which all large and non-public sector employers must report. Two of the relevant GEIs are the gender composition of the workforce, 23 and the gender composition of governing bodies of relevant employers. 24 Although it was feared that the reporting requirements would be watered down with the present government's declared determination to 'repeal … red tape', the threatened repeal has not occurred so far. 25 Internationally, increased labour participation rates among women only weakly correlate with the number of women in leadership positions in the corporate sector.
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Australian data reflect the same pattern. In September 2013, the women's employment rate in Australia was 55.8 per cent compared to 67.4 per cent for men. 27 The employment rate for women aged 25 to 54 years in Australia (72.3 per cent) in the same period showed that it is low compared to the same cohort in similar economies, for example Scandinavia (around 80 per cent) and the 20 The debate about board gender quotas is focused upon a very particular slice of female economic participation, primarily women on the boards of ASX 200 companies. Achieving the representation in this segment may not deliver general welfare for women, although the effects of mentoring and symbolic representation may see a trickle-down in the labour force within the private sector, including corporations, and in the public sphere.
30 Symbolic representation will be discussed in more detail below.
V CONTRAINDICATIONS FOR GENDER QUOTAS
There are some contraindications for quotas in Australia. First, there is a perception of unfairness about affirmative action and a stigmatisation of beneficiaries that must be managed; secondly, quotas raise questions about the proportional or optimal regulation of the private sector.
A A Perceived Unfairness?
The main argument against quota reforms is that they are unfair or discriminatory and will bring undeserving and insufficiently qualified women into decision-making bodies. 31 It is interesting to scrutinise this perception of unfairness. As noted by Terjesen, Aguilera and Lorenz, gender quota legislation must negotiate two interrelated ethical problems: first, that in a pre-legislation environment, women may be underrepresented despite their equal competence; and, second, that after quota legislation is passed, women may be appointed directors of companies, even though they are not the most qualified candidates. 32 This dilemma challenges the centrality of merit as the criterion for the selection of candidates. However there has been a significant critique of the very concept of merit in the literature over many decades, 33 and it is clear that the presence of men on boards may be for reasons other than merit, such as informal networking, or simply the accumulation of power. 34 Khurana's study of US CEOs demonstrates homogeneity in their demographic characteristics such as gender, age, occupation, class and status 35 which led Khurana to conclude that the process of recruitment was closed.
36 This is not consistent with a merit-based system of recruitment.
Nevertheless, although mandated affirmative action programs may increase the representation of women on boards, the negative reactions to affirmative action of both beneficiaries and non-beneficiaries need to be carefully managed.
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Whelan and Wood have compared the negative reactions to affirmative action that are still observable in the US, despite the policy operating there for more than 30 years, and those in Norway, where there has been a general acceptance of quotas after only five years. 38 While it is tempting to argue that the nonbeneficiaries will eventually adjust, the sense of grievance may be exacerbated by arguments that treat the recruitment of women directors as a zero-sum game. In other words, every time a woman is recruited a man misses out. 39 The plausibility of this argument diminishes if the focus is upon parity rather than positive action on behalf of women. This argument will be explored below.
On the potential recipients' side, one of the major critiques of quotas is that they may stigmatise their beneficiaries. In the UK, for example, a House of Lords committee report opposed pursuing quotas except as an option of last resort because, among other things, the committee felt that they 'risk fostering the perception -though entirely incorrect -that women on boards were not there by merit'. 40 under Norway's quota legislation found that they did not feel stigmatised. 41 Further, only a very small minority attributed any differential treatment to gender. 42 One participant, for example, considered that all newcomers to an organisation would be subjected to enhanced scrutiny and to the expectation that they would 'earn [their] spurs'.
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B Proportional Regulation of the Private Sector
Although states have the power to control corporate elites and regulate corporate board membership by legislation, neoliberal values emphasise the private nature of corporate enterprise and assert that the role of the state should be confined to setting the basic rules of corporate conduct; the state should not assertively intervene in the operations of corporations. 44 On this argument, the metric of shareholder value should be the primary impetus for corporate decision-making. Similar arguments are made about the proprietary rights of shareholders which protect them from undue state intervention. 45 Neoliberalism features prominently in US debates about corporate regulation. 46 In Australia, while neoliberal arguments exert some influence, legislators tend to be more focused upon public ordering and pragmatism than their US counterparts. 47 This approach is 'public' in the sense that corporations are increasingly viewed as public bodies and legislation in Australia is not predicated upon a characterisation of them as private, contractually-constituted 41 associations. 48 'Pragmatism' describes the tendency of Australian corporate regulation to pragmatically respond to scandals and crises rather than being driven by principle or ideology. After a flurry of activity at the turn of the present century which sought to reform corporate law through a comprehensive economic policy framework, Australian corporate law has settled back into its usual cycle of reactive rather than proactive legislation, 49 frequently 'track[ing] the contours of local scandals'. 50 There is a general recognition that some interference with the market is a necessary compromise although the appropriateness of individual policy initiatives is often contentious. 51 Importantly, state involvement in corporate activity has not withered away 52 and the shift to federal legislation following a referral of power by the states in 2000 has probably intensified the involvement of the state in corporate governance. 53 Consequently, Australian corporate law and governance is characterised by pragmatism and a public dimension that might justify higher levels of intervention by statutory regulation than in other jurisdictions. 54 
VI JUSTIFICATIONS
As discussed above, the international spread of corporate board quotas may occur by a process of diffusion which prompts changes in the social acceptance of public policies. This can occur through media action, 55 or more broadly via public commentary. 56 If change is promoted by diffusion, what are the justifications for a gender quota?
A Functionalist Justifications
Most of the arguments made in support of gender quotas on boards are functionalist in the sense that they assert that 'women make a difference somehow'. 57 Logically, it would seem that the right to equality should be the primary justification; however, functionalist arguments dominate the literature. Suk suggests that the equality of opportunity justification may compel the prohibition of discrimination against women, but is usually insufficient to drive more robust pursuits of diversity, such as affirmative action or quotas. 58 Functionalist arguments in this area focus upon the so-called 'business case' for women's representation on boards. Clearly the business case justification 'appeals to a culture steeped in shareholder value as the metric for corporate decision making'. 59 It is difficult to 'sell' quotas which are justified only by moral or normative considerations. Moreover, the business case is appealing because it avoids the zero-sum mentality that accompanies equal opportunity claims. The business case is a story in which everyone wins, women get opportunities, and businesses get rich. It therefore ameliorates the negativity of the zero-sum analysis where women get opportunities at the expense of men.
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B Healthy Scepticism about the Business Case
As stated above, the business case for gender diversity on boards contends that having women on boards is good for business. Research has shown that increased gender diversity on boards is associated with better financial performance.
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Chapple and Humphrey responded that this claim by the ASX is puzzling because a positive association between gender diversity and performance has not been convincingly established in the available academic literature.
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Most academics and commentators who write about corporate gender quotas seem to feel compelled to address the business case. However, some of the claims made under the business case are outlandish, implausible, essentialist or based on very small samples. Examples of some of the claims are that women are less likely to tolerate corporate crime, women on boards are more caring and women on boards are less likely to engage in tax avoidance.
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Academics and commentators then commonly reject the methodology adopted by advocates of the business case. 64 The methodology of the business case remains problematic because of the challenges it poses to logical assessment, including the difficulty in finding a counterfactual scenario, 65 or applying the difference-in-difference method, 66 or deciding whether a correlation proves causality, or whether a reverse causality is in operation. 67 The classic reverse causality problem is demonstrated by the aforementioned ASX comment that corporations with women on their boards are stronger financial performers. The problem of determining causation lies in the fact that strong financial performers may encourage women to join their boards for all sorts of reasons, so the causative factors may actually operate in reverse: rather than board diversity driving profitability, the latter encourages the former. 68 Chapple and Humphrey have suggested that there are plausible circumstances in which a firm that is larger, more established and in a particular industry may 'trade up' to diversity as a business proposition, but not necessarily for clear-cut quantifiable economic reasons. 69 Moreover, the performance of a corporation is multifaceted. For this reason the attribution of corporate performance to individuals may be misconceived and an example of the 'romance of leadership' where organisational performance is disproportionately attributed to the qualities of leaders. 70 Moreover, corporate performance is often measured by the short-term reaction of the market to changes in board membership rather than long term financial performance.
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It can become dangerous when women are singled out because of their gender when the performance of a company is clearly multifaceted. For example, Du Plessis, Saenger and Foster state as follows:
What the actual effect of [the appointment of more women as senior executives and to boards] will be from a business point of view is impossible to predict. However, that women will have a bigger say in the corporate world in, say, five years' time, is beyond dispute. … In fact, this prediction brings with it a huge responsibility on women to live up to the expectations that improved gender balance will lead to improvements.
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This statement typifies the problem with the business case. On the one hand, there is no certainty that women make a difference to business performance, yet it is on the basis of this justification that they are obliged to live up to our expectations and 'earn their stripes'. That is not a value that should be applied in this case. It is necessary therefore to examine more enduring justifications. 
C Enduring Justifications
In the present author's view the best justifications for gender equality on corporate boards are normative, and include equality, parity and democratic legitimacy. Each of these will be discussed in turn.
Equality
The usual justification for state action in promoting gender equality on the boards of corporations recognises the fundamental right of equality between men and women that is guaranteed, for example, under article 3 of the International Covenant on Civil and Political Rights. 73 The right to equality has a negative dimension that prohibits discrimination between women and men, and a positive dimension that legitimises affirmative action by specifically supporting persons who are members of the underrepresented sex.
While the right to equal treatment is a familiar and fundamental civil and political right, it is necessary to examine how that right can be re-articulated to justify changes in the private sector. This involves an analysis of parity and democratic legitimacy.
Parity
The notion of an underrepresented sex introduces the concept of parity. Parity reaffirms the unity, rather than division, of society by requiring that the two complementary halves of humanity (male and female) be represented. 74 'Parity democracy' is not primarily aimed at enhancing women's opportunities as individuals or even as a group. Its primary purpose is to legitimise the exercise of political, economic and social power by larger institutions. The democratic republic, as the largest institution, must represent all people -both male and female. The new model embraces gender balance as a collective democratic undertaking rather than as a means of achieving equal opportunity for a minority group. 75 Drawing on Pateman's work on the sexual contract, 76 Rodríguez-Ruiz and Rubio-Marín argue that the disqualification of women as citizens in the past was a central structural feature of the modern state, where autonomous male 73 individuals could only thrive or continue to reproduce themselves socially by requiring women to perform tasks in the private sphere. It is only when women actively participate in the public sphere in significantly large numbers that the system will be forced to confront and solve the problems of dependency and social reproduction. Unless women are visibly participating in public institutions of the state, it can be assumed that the sexual contract is firmly in place. 77 The limitations of parity as a democratic principle have been critiqued by intersectional analysis. 78 When an intersectional perspective is applied to gender quotas, it recognises that 'identity categories such as gender, race, ethnicity, class, and sexuality are mutually constituted and cannot be added together'.
79 Therefore the goals of improving women's representation and minorities' representation might run against the other.
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In relation to gender quotas on boards, parity democracy is used by the state as its rationale when brokering the quota initiative. It does so to legitimise its own authority and to derivatively bolster the legitimacy of complying corporations.
The operation of parity as a constitutionalised concept is exemplified by France. There, the first attempt to legislate for corporate gender quotas was invalidated by the Conseil Constitutionnel in 2006. 81 Despite the fact that the French constitution had been amended in 1999 to permit gender parity in elected office, the court viewed corporate gender quotas as a separate issue from parity in political institutions. Thus, a further constitutional amendment was required before corporate gender quotas became constitutionally viable. 82 A 2008 constitutional amendment provided that the law should promote equal access to 'positions of professional and social responsibility' as well as elected office. 83 There was some resistance to the 2008 constitutional amendment because it raised the question of whether 'the principle of parity in social and professional matters' really belonged in the Constitution, 'which determines the 77 Rodríguez-Ruiz and Rubio-Marín, above n 74, cited by Suk, above n 58, 456-7. 78 organization of public power'. 84 Nevertheless the supporters of the guarantee of parity in professional and social responsibility secured the constitutionalisation of the right, even though it had a significant operation in the private sphere.
The French example is instructive, both instrumentally and normatively. Instrumentally, the legislation supporting the corporate gender quotas has been successful in increasing the number of women on boards by a healthy percentage. 85 Normatively, it was achieved by a social and constitutional accord, which, it is argued, allows equal opportunity to facilitate 'democratic solidarity, instead of alienating those whose opportunities appeared diminished by the new quotas'.
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The moral of the story is that looking beyond the business case can sometimes yield remarkable dividends.
VII DEMOCRATISATION OF ELITE NETWORKS -MOVEMENT FROM PUBLIC TO PRIVATE BOARDS
Quotas may also be justified by the need for democratic legitimacy. Applying de Tocqueville's analysis, Heemskerk and Fennema argue that a female presence on corporate boards acts as a democratisation of elite social networks. According to this theory, the state acts as a broker to break down elites, which allows for movement by women from public institutions into private firms. It does so to legitimise the authority of transnational bodies, 87 states and corporate elites.
In Australia, this may be demonstrated by the movement of women from public sector boards onto private boards. In this case, the state has paved the way by appointing women to the boards of government-controlled firms which constitutes an exogenous democratisation of the corporate elite imposed by the political elite. 88 In discussing the movement of women from public to private boards in Europe, Heemskerk and Fennema comment:
State-controlled firms served as bridgeheads for female politicians to enter the corporate elite. Once their presence became more accepted, they spread to other businesses as well. By the mid-1990s, reluctant support for female inclusion emerged among the corporate elite, which led to increased democratization from within.
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In Australia the appointment of women to the boards of state-owned enterprises and not-for-profit companies also acted as a bridgehead to corporate board positions. The early imposition of quotas for the state-controlled bodies allowed a discussion about quotas to flow from the public sector into the private sector. The democratic legitimacy argument may also be mobilised at the transnational level. For example, the draft directive issued by the European Commission on 14 November 2012 demonstrates that the EU Commission is now ready to adopt an obligatory legal solution. The justification is, in part, gender parity which may extend to economic governance at the EU level. As stated by Szydło: 'Because the EU mode of governance is characterised by the broad participation of self-interested private companies and corporations, … the institutions that form part of this governance system must themselves be configured appropriately. Otherwise, the EU's economic governance will not be properly and democratically legitimized': Marek Szydło, 'Constitutional Values Underlying Gender Equality on the Boards Therefore, in conclusion, parity and democratic legitimacy justifications for board gender quotas are more likely to endure than functionalist arguments based on the business case.
VIII REPRESENTATION -WHAT DO WE ACHIEVE BY HAVING WOMEN ON BOARDS?
The next question concerns what we achieve by having women on boards. It is evident that placing women on the boards of major corporations perpetuates elite leadership. Although this type of leadership may differ from the masculinist model of the 'heroic champion with extraordinary stature and vision', 91 we should not necessarily expect that it will improve women's wellbeing overall, since the women involved do not represent a particular constituency (unlike a political constituency). What should we then expect?
When a woman is appointed to a board there is an immediate direct increase in female representation in leadership positions. This is what Pitkin referred to as descriptive representation. Thus, where more board members are recruited from particular diverse demographic groups in society, the more democratic that society becomes in terms of descriptive representation. 92 However, a question of substantive representation 93 also arises. It is asked whether the representation of women's policy interests can be improved by increasing the proportion of female leaders through quotas.
94 This is a complex issue for women on corporate boards because, as Lépinard and Rubio-Marín observe, there is no valid research to show that women, as a collective, systematically have a different approach to that of men when performing as politicians, leaders or managers.
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A third and preferable type of analysis is associated with the concept of symbolic representation: the concept that, when women are included in decision-making bodies and are therefore visible in the public sphere, this signals a change to traditional conceptions of authority, citizenship and norm 91 While the introduction of a gender quota for corporate boards may to some extent depend on the progress of voluntary initiatives, it is pertinent to ask whether our political/policy bodies are amenable to diffusion, so as to allow gender quota policy to be learnt from other jurisdictions. It is said that diffusion is more likely to occur at a 'critical juncture'. 98 Major change is possible at a critical juncture, which differentiates it from a normal period of historical change. 99 A critical juncture can bring about abrupt institutional change, as it presents leaders with an opportunity to enact new plans and realise new ideas by embedding them in established institutions. 100 It is argued below that we are at such a critical juncture now, first, because of the intense public interest in and commentary about this issue; and, second, because of the current salience of gender as a political issue.
A The Current Political Climate in Australia
Although Terjesen predicts that quotas are more likely to be developed by leftleaning governments, 101 they are often advanced by centre-right parties, Norway being a prominent example. The first initiative to introduce quota regulation for corporate boards in Norway came in a consultation audit of the Gender Equality Act in 1999 by the minority Conservative-Centre government coalition. The negotiation between Angela Merkel's Christian Democrats (CDU) and the centre-left Social Democrats (SPD) in Germany in 2013 also demonstrated the potential for this policy to be generated from the centre-right. This resulted in a proposal that, as of 2016, 30 per cent of new appointments to the supervisory boards of publicly-traded German companies must be women. 103 In Australia, a call for a 40 per cent quota of women on boards was made in 2010 by Elizabeth Broderick, the Sex Discrimination Commissioner. 104 The current Treasurer, Joe Hockey, who was at that time in opposition, also backed quotas, suggesting that a quota of 30 per cent was appropriate. 105 However, the then Prime Minister, Julia Gillard, said that government policy would not be changing.
We are strenuously urging the private sector to act to get more women onto their boards. I view regulating as the last option -I want to see selfmotivated change from Australian companies. 109 Julia Gillard said in part:
I will not be lectured about sexism and misogyny by this man. I will not. And the Government will not be lectured about sexism and misogyny by this man. Not now, not ever. The Leader of the Opposition says that people who hold sexist views and who are misogynist are not appropriate for high office. Well I hope the Leader of the Opposition has got a piece of paper and he is writing out his resignation. Because if he wants to know what misogyny looks like in modern Australia, he doesn't need a motion in the House of Representatives, he needs a mirror. 110 The reception of the speech transformed it from a political exchange into the makings of a critical juncture. The significance of the speech was largely missed by the Australian press gallery but it attracted worldwide attention and commentary and in just 10 days it had been watched by more than 2 million viewers on YouTube. 111 As McLean and Maalsen argue, although there have been vocal female politicians before Gillard, such a direct speech on sexism and misogyny has not been delivered in the House of Representatives prior to this, and certainly not one that dealt with gender related shame in such a direct way. 112 The events surrounding Julia Gillard's prime ministership, and the misogyny speech in particular, made gender the subject of public commentary in an unprecedented way. This, as argued above, produced a critical juncture. Although Australia does not have a political quota tradition 113 and, at the time of writing, the number of women in State and federal parliaments has fallen from its 2009 peak, 114 the public is becoming more outspoken about female representation in politics. After the federal election in September 2013 the new Prime Minister, Tony Abbott, received considerable criticism because of the decline in the number of women in the Ministry. Only one female Minister was appointed -Julie Bishop, the Minister for Foreign Affairs. This aspect of the new Ministry attracted considerable criticism from both the traditional and social media.
The conservative stand taken to gender issues by the Liberal/National Coalition government prior to the deposition on 14 September 2015 of the Prime Minister, Tony Abbott, may be moderated by the controversy that the issue has generated. It is well known that Abbott had difficulty garnering electoral support from women. 115 Polling showed that considerably more women disapproved of his handling of the job of Prime Minister (54 per cent) than approved (33 per cent). 116 This was an unrelenting theme in Abbott's conversation with the electorate.
Legislation for gender quotas on boards is a progressive gender policy. It is not inconceivable in the current climate that a regenerated Liberal/National Coalition may embrace this policy.
X DESIGNING THE QUOTA
There are several elements that must be considered when deciding a gender quota. These include the role of soft options and incentives, the cohort of companies that should be subject to the quota, the timeframes within which the quota should be achieved and the sanctions that should be applied if the quota is not fulfilled.
Most commentators accept that a 40 per cent quota is appropriate when benchmarked against women's participation in the labour market, which currently stands at around 55.8 per cent. 117 The companies in the ASX 200 should be the target group because this cohort is a standard measure used by investors to model the Australian share market and has been used for some time to measure gender diversity on boards, including by the ABS. When projected over the last 10 years, the increase in female participation on the boards of ASX 200 companies is occurring at a rate of approximately 1 per cent a year. On this basis, 120 it can be estimated that, assuming the current level of annual growth, optimal gender representation will take about another 22 years to attain. This is unacceptable because it does not allow the current generation of women entering the management of companies to aspire to board membership within their own working lifetimes. Therefore, 22 years is too long and should, at least, be cut in half to allow the current generation of aspiring female managers to attain board positions. This would be a similar timeframe to that adopted by Norway.
The reform should occur as a composite. That is, the quota should be contingent upon the failure of voluntary initiatives (with incentives created by public procurement rules). Businesses should know that a contingent voluntary scheme has begun and that the quota will operate from a clear point in the future if the targets have not been achieved. The legislation should set timeframes for two phases as follows:
Phase 1 -a five-year period during which voluntary initiatives and incentives are in place to achieve a minimum target of 40 per cent of each gender on ASX 200 boards.
Phase 2 -the imposition of a quota at the conclusion of a further fiveyear period enforced by sanctions for non-compliance. 
A Phase 1 -Expanding Voluntary Initiatives and Creating Incentives
In certain contexts soft measures can work to achieve the requisite target. For example Finland has reached a quota of more than 25 per cent relying largely on soft measures such as the 'comply or explain' provisions in the Finnish Corporate Governance Code. 121 However, the Finnish legislation covers stateowned companies and excludes private companies. 122 Because (as discussed above) the state acts as a bridgehead for women moving onto private boards, it is often easier for state-owned corporations to reach the quota than for privately-owned corporations.
It is suggested that the Australian government should encourage the continuation of voluntary initiatives, and could accelerate the attainment of the target by additional incentives which link board composition to public procurement. For example, the federal and Victorian governments have recently linked tenders for government legal services to the performance of 5 per cent of the value of the contract as pro bono legal work. 123 This initiative has been successful in increasing the uptake of pro bono legal work by private firms. Similarly, the Spanish government has introduced a board gender target based on a 'comply or explain' regulatory approach which gives access to public contracts to companies that have achieved the designated target. 124 The percentage of female directors on IBEX-35 company boards in Spain has risen from 6.4 per cent in 2007 to 10.1 per cent in 2010. 125 Although there has been some criticism of the Spanish approach because the legislative requirement is treated as a recommendation rather than an obligation (thereby potentially lowering the likely uptake), 126 rewarding private sector performance of social responsibilities by giving access to government contracts can be a very effective incentive.
B Phase II -A Contingent Quota Enforceable by Sanctions
If the target is not reached within the requisite timeframe, a further period would be set within which companies would have to comply with the quota, failing which sanctions would be imposed. Following the Norwegian example, a five-year period could be set to allow voluntary initiatives to operate, followed by the introduction of a quota which would be imposed after a further five-year period had elapsed.
A survey of the sanctions imposed under gender quota laws demonstrates a considerable range and versatility of approaches. For example, some jurisdictions, such as the Netherlands and Spain, impose a 'comply or explain' model, so that if the company does not comply with the target it must justify this in its annual report. Shareholders can then take action to change the board's composition, and stakeholders can apply external pressures to comply. 127 In France, an appointment of board members in violation of the quota will be void, 128 however resolutions by a board that is not composed in accordance with the statutory provisions will still be effective. 129 Attendance fees for board members may not be paid until lawful composition of the board is reached. 130 that the election of non-executive directors contrary to the quota provisions is a nullity. 132 In relation to Norway, Teigen has argued that '[t]he fairly tough sanctions set up for breaking the law are probably an important factor on [sic] why the implementation of the quota law went smoothly'. 133 Importantly, enforcement of the law in Norway follows a three-step model. First, a company not fulfilling the quota target may receive several warnings; then the Business Register may impose a fine; and, finally the company will be subject to forced dissolution. 134 Although the sanction of forced dissolution may appear to be draconian, there have been no cases where any steps have been taken to impose sanctions. 135 The Norwegian system of sanctions is a good model to adopt because it applies a stepped series of sanctions which escalate with protracted non-compliance. This is consistent with the responsive approach which is commonly used to regulate corporations in Australia. Responsive regulation aims to achieve optimal engagement by users because of its focus upon compliance rather than punishment. This gives it the advantage of preserving the trust, goodwill and cooperation of businesses which are seeking to comply with the regulations. However, in the event that a business is non-compliant, and unresponsive to an approach based on dialogue and persuasion, the regulator escalates responses up the multi-layered 'enforcement pyramid', each step of which imposes tougher sanctions upon the non-complying business. 136 Further research into this area is needed. For example EU institutions must act in accordance with the principle of proportionality when designing the means for practical implementation of gender parity. 137 It would be useful to consider how responsive regulation and proportionality may operate in tandem to secure an efficacious and fair system of sanctions. Naturally, commentators differ as to whether particular sanctions are effective and/or fair.
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XI CONCLUSION
The time is ripe for Australia to legislate for mandatory gender quotas for corporate boards. Although Australian policy makers have favoured the use of voluntary initiatives to increase the participation of women on boards, progress is still too slow to satisfy the strong public appetite for change. The path of voluntary initiatives has been followed due to, among other things, a reticence on the part of government to intervene in an operational issue of corporate governance and an ambivalence about affirmative action. However, Australia has developed a relatively robust pattern of legislative intervention in corporate law and Australian policy makers may be amenable to allowing the diffusion of gender quota policy from other jurisdictions that have successfully made the transition. In fact, they may welcome the change because the social debate has reached a critical juncture where gender has re-emerged as a salient political issue and there is a strong appetite for change which may influence political leaders. Legislation for board gender quotas for ASX 200 companies could be phased in, with clear timeframes which are contingent upon the failure of voluntary initiatives.
The change should be justified by recourse to enduring values such as parity, equality and democracy rather than misconceived functionalist arguments based upon the business case. The participation of women on boards is a measure of women's economic participation and democratic leadership. The leadership that they provide is symbolic but has the potential to generate new and vital conceptions of citizenship and democracy.
only resulted in a 'little' increase in female board representation: Szydło, above n 87, 186; Lambooy, above n 127, 63; Pande and Ford, above n 26, 35.
